ﬂ

——

366 East Broad Street
Columbus, Ohio 43215
Phone 614.228.6135
Fax 614.221.0216
www.cpmlaw.com

Wﬂ%@f

ATTORNEYS AT LAW

3

CAN WALL STREET REFORM?
Page 1

3

YEAR END TAX CONSIDERATIONS
Page 2
3
BUSINESS BEWARE:

THE FRAUDSTERS ARE ONE STEP AHEAD
Page 3

3

IN THE NEWS
Page 4

CAN WALL STREET REFORM?

While most of the Dodd-Frank Wall Street Reform and Consumer
Protection Act (the “Act”), recently signed into law by President Obama,
relates to financial services companies and consumer protection, two
sections of the Act relate to “conflict minerals” According to the Act,
conflict minerals include columbite-tantalum (coltan), casserite, gold,
wolframite, or their derivatives originating in the Democratic Republic
of the Congo (“DRC") or an adjoining country. A product may be labeled
DRC conflict-free if it does not contain conflict minerals that directly
or indirectly finance or benefit armed groups in the DRC or adjoining
countries (the Republic of the Congo, the Central African Republic, Sudan,
Uganda, Rwanda, Burundi, Tanzania, Zambia and Angola).

The provisions of the Act relating to conflict minerals, many of which
are routinely used in the manufacture of electroincs, are designed to
stem the exploitation and trade in conflict minerals from this region,
used to finance extremely violent world conflict. Many of these minerals
are mined illegally and smuggled over the DRC's borders by militias and
are a major source of theirincome. As a result, conflict minerals coming
from adjoining countries are suspect.

The Act directs the Securities and Exchange Commission (“SEC")
to issue regulations requiring public reporting companies to disclose
annually whether conflict minerals that are necessary originated in
the DRC or an adjoining country. If conflict minerals originated in any
such country, the company must submit a report to the SEC specifically
describing the due diligence measures taken on the source and chain of
custody of such minerals, which includes an independent audit of such
report, the products manufactured or contracted to be manufactured
that are not DRC conflict free, the entity that conducted the independent
audit, the facilities used to process the conflict minerals, the country of
origin of the conflict minerals and the efforts taken to determine the
mine or location of origin.

Coltanis used to make tantalum capacitors used in electronic devices
such as cell phones, DVD players, video game systems and computers.
Because of the many uses of conflict minerals and the need to track their
sources and chain of custody, both public reporting companies and
private companies should adopt measures to comply with the forthcom-
ing regulations. A public reporting company incorporating a tantalum
capacitor manufactured by a private company in its product will need to
obtain assurance of the source and chain of custody of the base mineral.

Continued on page 3
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YEAR-END TAX CONSIDERATIONS

As we approach the close of another year, this is a critical
time to review tax strategies with your business lawyer. Here
are a few items to consider:

» 15% Tax on Dividends. Current law subjects most
corporate dividends from C-corps to a flat 15% federal tax
(0% for certain taxpayers, depending upon filing status), but
this rate is about to sunset. If Congress does not act to ex-
tend rates and amend the tax code, dividends will revert to
pre-Bush rates and be treated as ordinary income. As such,
they would, when received, be taxed at federal rates of up
to 38% (and over 40% with the alternative minimum tax).
The recent elections have created uncertainty as to how
dividends will be treated in 2011, and while the Obama
administration has previously signaled it would support
taxing dividends at 20% and has more recently expressed
willingness to compromise on extending some of the Bush
tax cuts, the shift in Congress leaves unanswered questions.

So, should C-corps with retained earnings declare and pay
dividends before year end? Hedging against possibly higher
dividend tax rates next year, paying dividends before year-
end may be advisable. On the other hand, if one believes
the tax rate will stay the same (or that changes made in
2011 will not be retroactive, as Congress has been known
to do in the past), then holding off on paying dividends
from a purely tax strategy perspective seems reasonable.
Dividends can be paid until December 31, 2010, so be at-
tentive of Congress’actions in the coming weeks.

But what if a corporation wants to pay dividends and has
retained earnings, but does not want to distribute cash on
hand? The corporation could secure a loan to source the
dividend. Alternatively, if it does not want to borrow money,
dividends can be paid with property. This is best done if
a corporation distributes high cost-basis property as the
dividend because the property will, for tax purposes, be
deemed to be sold by the corporation at its fair market value
(FMV), with the result that any gain on such deemed sale
will be taxed to the corporation. Because much property
today has a lower value than before the recent economic
difficulties, if a corporation wants to distribute property to
shareholders at today’s value believing that such property
has good appreciation potential for the shareholders, dis-
tributing it now may make sense.

If the C-corp has current or carry-forward net operating
losses (NOLs), it can shelter gain triggered by the distri-
bution of property by use of its NOLs. The shareholder-
recipient of the property receives the property and is taxed
on its FMV, and the property takes on a cost basis equal
to such FMV. The shareholder can then sell the property
for cash, borrow money from the corporation to cover the

dividends tax, lease the property back to the corporation
with some pre-paid rent, license it to the corporation if it
is intangible property like intellectual property, or use the
property as the shareholder otherwise desires. Since the
property takes on a new cost basis, that basis will be used
to determine depreciation if the property is depreciable
(i.e., used by the shareholder in a trade or business, such as
leasing it back to the corporation). Further,and subjecttoan
analysis of passive losses of a shareholder, if the shareholder
has unused passive losses, such losses may be offset against
rental income received by the shareholder as the result of
renting the property back to the corporation.

If the corporation needs cash for an equipment purchase,
the cash distributed as a dividend can be used by the share-
holder to purchase the equipment and then lease it to the
corporation. Depreciation and other equipment deductions
(e.g., Section 179) may be more valuable or desirable to the
shareholder than to the corporation.

There are other good strategies for a corporation and
its shareholders, depending on the particular facts of the
corporation, and these should be reviewed with counsel in
light of your unique circumstances.

Exclusion of 75% of Gain on Investment in “Small” Cor-
poration. Section 1202 of the Internal Revenue Code allows
for reduced tax on capital gain arising from an investmentin
a C-corp thatis nota“personal service” corporation, financial
organization, farm, restaurant, hotel or similar business. If
the new investment is made before December 31,2010 and
is held for 5 years, only 25% of the future gain would be sub-
jected to tax when the investment asset (stock received by
investor) is sold or exchanged in a taxable transaction after
the 5-year holding period. There are some limits on the size
of the C-corp ($50 million in assets) and on the amount of
gain subject to the special “relief” rule ($10 million and po-
tentially more, based on the cost basis of the stock issued).
The exclusion of gain translates into a significantly lower
capital gain tax, and, if applicable, alternative minimum tax.

If an S-corp desires capital infusion, often the “deal” will
result in loss of S-corp status if the investor takes an eg-
uity position (i.e., second class of stock or non-qualifying
shareholder issue). The S-corp can set up a related C-corp
in which the S-corp owns less than 80%, with the investor
coming in to the C-corp and the S-corp contributing assets
(tangible property, cash, know-how, etc.).

Time to Liquidate Your C-Corp? If a C-corp wants to be
a pass-though entity for tax purposes (e.g., LLC) and does
not want to elect sub-chapter S status and wait for the
10-year bleed-out of built-in gains, now might be a good
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time to liquidate the C-corp into an LLC owned by current
shareholders. Why? The current capital gain rate is 15% (or
zero for certain taxpayers, depending on filing status) and
asset values of the liquidating corporation may be lower
now than in the future. The rate on capital gain is sched-
uled to go to 20% without a Congressional extension. It is
important to note that liquidating the corporation before
year-end may be a tax-triggering event for the corporation
and its shareholders, so an analysis should be done. The
corporation can use its NOLs to reduce its taxable income.
Shareholders get a new cost basis for depreciation and can
offset future capital gain rates that are likely to increase in
the future (and they may have unused capital loss carryfor-
wards). It's a matter of doing the math and having the cash
for any corporate-level and shareholder-level tax liability.
And if the company envisions a sale in the not-too-distant
future, possibly as an asset sale, getting to “one level of tax”
by shedding the C-corp status may be quite beneficial, as
a buyer will often pay more in an asset purchase thanin a
stock purchase transaction.

For more information about these and other tax-minimiz-
ing strategies, or to discuss business sales or acquistions
please contact Jack Butler or your CPM attorney.

REASSESS YOUR PROPERTY VALUE

If you own commercial real property, you've likely
seen values decline recently. A significant portion of
annual operating expenses is dedicated to real prop-
erty taxes, which are based on a value assessed by the
county auditor. These values are required to be as-
sessed every three years. To lower a tax bill, you must
prove the property has been overvalued by the county
auditor.

If your commercial property is in a county where the
last assessment of property was in 2007 or 2008, consid-
er filing a complaint against the valuation of your prop-
erty with your county board of revision if you feel the
property has lost signficiant value in the past few years.
This will involve paying for a real property tax appraisal
report and an attorney, but could result in a lower real
property tax bill for the next several years. Complaints
must be filed before March 31, 2011 to save on 2010
real estate taxes (payable in 2011). If you are success-
ful, you will receive a refund or credit toward upcoming
tax bills from your county treasurer for any overpaid
real property taxes. If you feel your real property may
be currently overvalued, please contact Jackie Hager to
discuss an initial assessment for a flat fee to find out
whether a revision can help you achieve cost savings.

BUSINESSES BEWARE:
THE FRAUDSTERS ARE ONE STEP AHEAD

As the old adage goes, an ounce of prevention is worth a
pound of cure. Often, clients ask us for help after they have
become the victim of a fraud, such as embezzlement, the
theft of trade secrets, or the misuse of a company name or
copyright. Taking proactive steps to educate oneself about
threats can prevent such problems from ever coming about,
but safeguarding your financial data or intellectual property
requires vigilance, planning, and training of key staff.

Recently, we received an advisory that should be of inter-
est to you. The advisory, published by the United States
Computer Emergency Readiness Team, indicates that the
Secret Service, the FBI, the Internet Crime Complaint Center
and the Financial Services Information Sharing and Analysis
Center have compiled adocument called“Fraud Advisory for
Businesses: Corporate Account Takeover”. This document ex-
plains how cyber criminals target small-and medium- sized
businesses using methods such as malicious code, phishing,
and social engineering attacks to compromise business
banking accounts. Once the accounts are compromised,
cyber criminals can fraudulently transfer funds out of them
and cause significant business disruption and substantial
monetary loss. This advisory provides information that
businesses can use to help understand, prevent, detect,
and respond to the threats of corporate account take over.

Clients and their IT administrators are urged to review this
document and other documents available on the govern-
ment’s website to remain vigilant in combating the threats
of corporate account takeover. The document is available
at http://www.us-cert.gov/current/index.html#fraud_ad-
visory_for_business_released, or you can request a copy
from Joe Patchen. For more information about how to safe-
guard your company'’s valuable assets, safeguard against
employee defalcation/fraud, and select the right sort of
insurance coverage as a backstop to certain business risks,
please contact your CPM attorney.

Wall Street, continued from page 1

Under the Act, the SEC must to promulgate disclosure
rules by April 17,2011. As a result, companies should start
preparing their due diligence inquiries and evaluating their
supply chains. Nonpublic companies should be prepared
to cooperate with their public reporting company custom-
ers to supply necessary information. Companies will also
need to periodically check the Secretary of State’s list of
conflict minerals and address any new disclosure require-
ments that arise.

For more information about how these new legal require-
ments may impact your business or for help in developing
due-diligence procedures, please contact Andy Federico or
your CPM attorney.
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The Firm welcomes
Jack C. Butler and
Christine Liberto.
¥ Jack, who joined
the Firm in No-
vember as a part-
) ner, is a graduate
of the University
of Cincinnati Col-
lege of Law. He
also has an LLM Taxation degree from
the University of Miami and earned his
undergraduate degree from Miami
University. Jack focuses on entity forma-
tion and ongoing representation, busi-
ness combination /reorganizations, M&A
transactions, debt and equity financings,
transaction planning, tax planning and
taxpayer representation. He served as
Adjunct Law Professor at The Ohio State
University’s Moritz College of Law and
also served as an Instructor for The Amer-
ican College. Jack frequently lectures and
writes for various legal education and
public education organizations.

Christine joined
the firm in Octo-
ber as an associ-
ate. She gradu-
ated magna
cum laude from
Capital  Univer-
sity Law School,
where she was
on the Law
Review and
Moot Court team. She is a member of
the Commercial Practice Group and will
work on complex real estate transac-
tions and bankruptcy litigation. Prior to
becoming a lawyer, she was a member
of the Columbus Board of Realtors and
assisted clients through complex real
estate transactions. In her spare time, she
enjoys painting, designing costumes and
spending time with her family.

Congratulations to Bob Barnett, who has
been recognized by Martindale Hubbell
for 30 years as an AV-rated lawyer. This
recognition by the official directory of
attorneys is based on strenuous peer re-
views of a lawyer’s competence and ethi-
cal standards.

Joélle Khouzam has authored the Ohio
chapter for a new state-by-state treatise
co-published by the American Bar Asso-
ciation and BNA Publishing, on employ-
ment at will and wrongful discharge.
Megan Boiarsky and third-year law
student Brian Stewart also provided
valuable research assistance.

Carl Aveni and Brian Johnson spoke at
an Ohio State Bar Association seminar on
Probate Litigation. Carl spoke on “Coun-
seling Your Client: What Parties Should
Expect in Probate Litigation,” and Brian
spoke on “Evidentiary Issues for Probate
Lawyers.” Carl was also recently induct-
ed into the International Association of
Defense Counsel.

As this year draws to a close, we'd like
to express our sincere thanks to our
clients, referral sources, business part-
ners, extended staff family, and friends
for the work they provide us and for
their invaluable support. We couldn’t do
it without the special talents and bless-
ings each of you contribute. We wish you
a safe and happy holiday season, and a
wonderful 2011!

CORNERSTONE
TITLE
AGENCY, LLC

"THE CORNERSTONE FOR YOUR REAL ESTATE NEEDS"

CPM'’s Cornerstone Title Agency, LLC
provides full title insurance and clos-
ing services through its underwriters,
Chicago Title Insurance Company and
Commonwealth Land Title Insurance
Company. In business for over 25 years,
Cornerstone provides full title services
statewide and nationally for all title
work, closings, escrow services, 1031
tax-free exchanges, and all general title
and search services. Please contact
John Wilkerson or your CPM attorney
for further details.
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